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— Note from the editor

Dear reader

Welcome to the Q1/2021 edition of our ASEAN Newsflash. This quarter started with the initiation of
vaccination programs in many countries, giving reason for hope for some progress to overcome the global
pandemic. Correspondingly, the development of the monthly business climate index of the German ifo
institute indicates growing optimism among entrepreneurs, which is mainly based on a positive devel-
opment in important overseas markets. Respective regional news from ASEAN appear quite diverse in
this quarter. On the one hand we see ongoing positive trends of multilateralism and investment liberal-
ization. Thailand already concluded the parliamentary ratification process of the RCEP agreement, al-
lowing for the deposit of the instrument of ratification with the Secretary-General of ASEAN. The King-
dom further announced three new investment promotion initiatives, while Indonesia has finally issued
implementing regulations to its Omnibus Law, focusing on investment facilitation. On the other hand
Myanmar, which has been opening up to the world since the end of 2010 with a transitional process
from military rule towards a parliamentary democracy and an increasingly open economy, has declared
the state of emergency in a military coup on 1 February 2021. Amid an increasingly violent response to
the country’s democratic movement it needs to be seen how Myanmar’ s political situation will progress
in the near future.

In light of the growing interest in the Regional Comprehensive Economic Partnership (RCEP)
and the in principle version of the EU-Chinese Comprehensive Agreement on Investment (CAl), both
signed in late 2020, we gladly invite you to our bi-lingual webinar where we will further discuss the
impact of these treaties on foreign investment activities in the covered regions. Please click here to
register for the event in English language, and here for German language.

Sincerely yours,

Markus Schlueter
ASEAN Desk
markus.schlueter@roedl.com

Please note: We have received and registered your contact de-

tails for the purpose of providing you with our quarterly ASEAN

Newsflash. We assume that you are still interested in receiving
Article series this publication. Should you wish though to no longer receive the
R : ASEAN Newsflash, please simply send unsubscribe to:
3 China and India » bettina.herzog@roedl.com.

Covid-19: ASEAN
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- |ndonesia

Indonesia ratifies Hague Convention

On 5 January 2021, Indonesian President Joko
Widodo executed the long anticipated ratification
of the Hague Convention, abolishing the Require-
ment of Legalization for Foreign Public Documents
of 1961 through Presidential Regulation No. 2 of
2021 (PR 2/2021). This follows the approach of Sin-
gapore which passed its Apostille Bill in Parlia-
ment on 2 November 2020. The Convention has
120 Contracting Parties, and has become one of
the most widely applied multilateral treaties in the
area of legal cooperation. It facilitates the use of
public documents abroad by abolishing the need
for legislation of public documents between States
that has consented to be bound by this Conven-
tion. For the purposes of the Convention, legaliza-
tion means the formality by which the diplomatic
or consular agents of the country in which the doc-
ument has to be produced certify the authenticity
of the signature, the capacity in which the person
signing the document has acted and, where appro-
priate, the identity of the seal or stamp which it
bears. Instead, the Convention replaces the legali-
zation process with a simplified one-stop process
through the issuance of an Apostille by an author-
ity appointed by the State (“Competent Author-
ity”). In this light PR 2/2021 seeks to improve pub-
lic services and support the ease of doing business
in Indonesia by simplifying the process of legaliz-
ing foreign public documents.

In general, Indonesian state authorities
require foreign public documents to undergo a
lengthy legalization procedure in which the docu-
ment needs to be legalized by a public notary, a
central state authority, ministry of foreign affairs,
and a representative of the foreign state where the
document will be used. These legislative require-
ments are considered complex, inefficient, and of-
ten costly. After the issuance of PR 2/2021, the
process of legislation for foreign public documents
will be more streamlined and convenient while it
also upholds the same final outcome of legislation,
that is the authentication of the origin of a public
document executed in one State and used in an-
other State.

It should be noted that the Convention only applies
to public documents. The law of the country in
which the document was issued decides whether
or not a document is a public document. Typically,
the documents that are considered as public doc-
uments include:

— documents emanating from an authority or an
official connected with the courts or tribunals of
the Contracting Party;

— administrative documents;
— notarial acts; and

— official certificates which are placed on docu-
ments signed by persons in their private capaci-
ties.

On the other hand, the Convention does not apply
to documents executed by diplomatic or consular
agents, and certain administrative documents on
commercial or customs operations.

The Apostille does only validate the
origin of the public document and the authenticity
of the signature/seal in which this Legalization
was done. The substance of the public document
to which it applies is not certified by Apostille. The
Apostille is used strictly on foreign public docu-
ments and not as the recognition of a document in
the state where the document was issued.

Under the Convention, each Contract-
ing State shall designate by reference to their offi-
cial function, the authorities who are competent to
issue the Apostille certificate. In Indonesia, the
Competent Authority has not yet been officially
designated; this will be done in technical imple-
menting regulations which have not been issued so
far.

In conclusion the issuance of PR
2/2021 will be of significance for parties seeking to
use public documents issued in Indonesia in the
states of Contracting Parties, and vice versa. How-
ever, as of early February 2021, the government is
yet to issue implementing regulations to further
stipulate the relevant technical procedures.
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- Indonesia

Omnibus Law - Main changes for Construction
Services and Renewable Energy Projects

The new Indonesian job creation law, commonly known as “Omnibus Law”, is effective since 2 November
as Law No. 11 of 2020, issued in the State Gazette of the Republic of Indonesia No. 245 of 2020. This
legal instrument aims to attract investment and stimulate the economy by i.a. harmonizing various busi-
ness related laws and regulations that are deemed to be obstructive towards foreign investments. Below
we will look into some significant changes in the sectors of construction, environment and renewable

energies.

Construction Services

As also seen in other sectors affected by the Om-
nibus Law, the central government has been estab-
lished as authority to set the norms, standards,
procedures and criteria to be observed by regional
governments in terms of overall supervision of
practice and policy implementation in the con-
struction services sector. Further implementing
regulations of the changes in the sector will mainly
be in form of government regulations, while previ-
ously many were either ministerial or presidential
regulations.

The Business License for Construction
Services (Izin Usaha Jasa Konstruksi or IUJK), Indi-
vidual Business Registration (Tanda Daftar Usaha
Perseorangan or TDUP), and License for Repre-
sentatives of Foreign Construction Services Busi-
ness (Badan Usaha Jasa Konstruksi Asing or “BU-
JKA”) have now been replaced with the more gen-
eral term “Business License”. As the necessary im-
plementing regulations have not yet been pub-
lished, it seems not yet clear whether this newly
stipulated license type is merely a change of ter-
minology for ease of reference, or if it will be im-
plemented as new licensing format. In addition to
the Business License, the obligation for busi-
nesses to obtain the Business Entity Certificate
(Sertifikat Badan Usaha or “SBU”) is still retained
in the Omnibus Law, with the central government
as presiding authority in terms of the registration
and certification process.

Revocation of administrative penalties

again unclear for now whether the respective pen-
alties will be regulated in any of the implementing
regulations concerning the practices of the BUJKA.
Other changes relating to sanctions
also include the introduction of a new administra-
tive offense for construction workers holding the
Work Competency Certificate, who failed to ob-
serve practices in accordance with national, inter-
national, or any special standards. Such workers
risk to receive penalties ranging from written warn-
ings to the revocation of their Work Competency
Certificate. Service providers and/or users who
grant authorization or approval of operations vio-
lating the health, safety, security and sustainabil-
ity standards may also have their SBU revoked, in
addition to the existing administrative penalties.

Renewable Energy Projects

A further change concerning the BUJKA is seen in
the revocation of administrative penalties imposed
to representatives breaching their obligations stip-
ulated in Law No. 2 of 2017 on Construction Ser-
vices, that include, among others, fulfilling the re-
quired qualifications and licenses, forming a coop-
eration with national licensed construction ser-
vices businesses and employment of more Indone-
sian than foreign workers. However, it remains

In a glimpse, it can be observed that a big part of
the changes made in the Omnibus Law is related
to the consolidation of authority in terms of super-
vision and licensing of business activities in the
central government, which is also seen in the en-
ergy sector. It should be noted that most provi-
sions in the Omnibus Law refer to further imple-
menting regulations, mainly in form of government
regulations. As also seen in other sectors under
the Omnibus Law, changes in the business licens-
ing schemes are provided in both, the geothermal
energy and electricity sector with the introduction
of the more general term ‘Business License’. Below
we outline some more sector-specific changes in
the geothermal energy and electricity sector,
based on the amendments made to Law No. 21 of
2014 on Geothermal (“Geothermal Law”) and Law
No. 30 of 2009 on Electricity (“Electricity Law”), re-
spectively.

Geothermal Law

Some obligations for business actors now appear
either loosened or simplified, particularly with re-
gard to licensing and reporting requirements. Geo-
thermal utilization for indirect use conducted in
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the waters of conservation areas no longer re-
quires a special permit from the Ministry of Mari-
time Affairs and Fisheries. In addition, businesses
conducting activities of geothermal utilization for
direct use were previously obligated to submit a
work and budgeting plan as well as a periodical ac-
tivity report to the government. Such provisions are
no longer included in the Omnibus Law, however
we will have to monitor the upcoming implement-
ing regulation to see whether these obligations
shall still be enforced.

In terms of sanctions, an extent of leni-
ency seems apparent in the Omnibus Law. Some
violations of the Geothermal Law that were previ-
ously categorized as a criminal offense now only
trigger administrative sanctions. An example is the
intentional act of geothermal exploration, exploita-
tion and/or utilization activities outside the allo-
cated area which previously were punishable by
imprisonment or fine, while the Omnibus Law only
stipulates the aforementioned range of adminis-
trative penalties.

Electricity Law

As a main highlight of changes in the electricity
sector appears the streamlining of business li-
censing schemes for different subsectors concern-
ing electricity supply and services. Businesses
supplying electricity and providing related sup-
porting services are now only required to obtain
one general Business License to carry out their

- Indonesia

business activities; the license shall be issued by
the central or regional government. This general
Business License term appears to consolidate the
previous three separate licenses issued for the be-
low sub-sectors of electricity business activities,
i.e. (i) Business License for Electricity Supply, (ii)
Operational License and (iii) Business License for
Electricity Supporting Services. However, similar
to other sectors, implementing legislation with de-
tails on this licensing scheme has not yet been
made public. We continue to monitor the situation
and will report on further changes.

Contact for more information

Markus Schlueter
T +49 221 9499 093 42
markus.schlueter@roedl.com

Investment under the New Presidential Regulation

No. 10 of 2021

Investment Framework

Following the Omnibus Law, the President has en-
acted one of the implementing regulations focus-
ing on the investment area, i.e. Presidential Regu-
lation No. 10 of 2021 concerning Investment Busi-
ness Fields (“REGULATION NO. 10/2021") on 2
February 2021, which will be effective as of 4
March 2021. Regulation No. 10/2021 has 3 (three)
annexes containing the following lists:

(a) ANNEX | - prioritized business fields (with fis-
cal and non-fiscal facilities);

(b) ANNEX Il - business fields which are allocated
for or open in cooperation with cooperative,
and/or micro, small and medium business
(UMKM);

(c) ANNEX Il - business fields which are open to
investment with certain requirements.

Please note that investment may be in form of do-
mestic investment which is fully done or owned by
an Indonesian entity or citizen, or foreign invest-
ment which is owned fully or partially by foreign
entities or individuals.

The REGULATION NO. 10/2021 does
stipulate that all business fields are open for in-
vestment except i) business fields that are closed
for investment; or ii) activities which can only be
carried out by the Indonesian Government (“Gov-
ernment”).

Below are the business activities/sectors that are
closed for investment:

(a) narcotics cultivation and industry class [;
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(b) all forms of gambling and/or casino activities;

(c) catching fish species listed in Appendix | of
the Convention on International Trade in En-
dangered Species of Wild Fauna and Flora
(CITES);

(d) utilization or taking of coral and utilization or
taking of corals from nature which are used for
building materials/lime/calcium, aquariums,
and souvenirs/jewelry, as well as live or dead
coral (recent death coral) from nature;

(e) chemical weapons manufacturing industry;
and

(f) industrial chemical industry and industrial
ozone depleting substances

Business fields that can only be carried out by the
Government are activities which are essential pub-
lic services, or related to strategic defense and
safety, and cannot be done or carried out in coop-
eration with other parties.

Business fields which are open for in-
vestment are listed in the annexes mentioned
above.

The Annex | of this REGULATION NO. 10/2021 lists
prioritized business fields with the following crite-
ria:

(a) national strategic programs/projects;
(b) capital intensive;

(c) labor intensive;

(d) high technology;

(e) pioneer industry;

(f) export oriented; and/or

(g) research, development and innovation ori-
ented.

The prioritized business fields may receive fiscal
and non-fiscal incentives from the Government.
Fiscal incentives could be in form of tax allowance,
tax holiday, investment allowance and exemption
of custom duties related to investment activities.
While non-fiscal incentives may include ease of li-
censing process, supporting infrastructure, immi-
gration service, manpower assistance and other
kinds of conveniences under the prevailing laws
and regulations.

Business fields which are open with
certain requirements must comply with the follow-
ing:

(a) investment requirement for domestic only in-
vestors;

(b) investment requirements with limitation of for-
eign capital ownership; or

(c) investment requirements with special license.

Several business fields (large scale business) are
also open, but must be operated in cooperation
with cooperatives and UMKM, such as industry of
two and three wheeled vehicles, consultation ser-
vice in electricity installation, building construc-
tion, rental service without option right. The com-
plete list of these business fields can be found in
ANNEX Il of the REGULATION NO. 10/2021.

Other than that, notably interesting
changes in the REGULATION NO. 10/2021 are as
follows:

(a) distribution activity without affiliation to pro-
duction is now fully open for foreign invest-
ment, except for distribution/wholesale and
export of fisheries products which requires co-
operation with UMKM;

(b) Commission agent service is now fully open for
foreign investment. This business field has
previously been allocated for domestic inves-
tors only;

(c) Retail sales is also open for foreign invest-
ment, except for i) Pharmaceutical goods and
drugs for human, in pharmacy and not in phar-
macy, ii) minimarket iii) retail sales not in de-
partment store, iv) footwear, v) non-alcoholic
beverages vi) rice, vii) bread, pastry, cake and
its kind, viii) coffee, sugar and brown sugar, ix)
tofu, tempeh, and its derivatives, x) meat and
processed fish, xi) other types of food which
are allocated for UMKM, and xii) retail sales of
alcoholic beverages and retail sales of alco-
holic beverages by street vendor which require
distribution network and special location.

REGULATION NO. 10/2021 provides that a limita-
tion of foreign capital ownership will not affect ex-
isting investment business which already obtained
approval/license before the Regulation was en-
acted, unless the new provisions are more favora-
ble to the investors or in case the investor enjoys
privilege under a bilateral agreement between the
Government and the investor’s state government.

Investments taking place in special
economic zones are exempted from the provision
for business which are open with certain require-
ments. Special provision is also applicable for
technology-based start-up businesses in special
economic zones which may carry out investment
business with a total investment value of IDR 10
billion or less, excluding land and building.
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REGULATION NO. 10/2021 also reiterates that in
general:

(a) A foreign investor may only participate in large
scale business with an investment value of
more than IDR 10 billion, excluding land and
building;

(b) Foreign investment must be done in form of
limited liability company under Indonesian
laws and domiciled in Indonesian territory, un-
less determined otherwise by prevailing laws.

REGULATION NO. 10/2021 effectively revokes
Presidential Regulation No. 76 of 2007 on Criteria
and Requirements of Preparation of Business
Fields that are Closed for Investment and Business
Fields that are Conditionally Open for Investment,
and Presidential Regulation No. 44 of 2016 on List
of Business Fields that are Closed to Investment
and Business Fields that are Conditionally Open
for Investment.

- Malaysia

Contact for more information

Vita Surya Nirmala
T +62 21 5050405-1034
Vita.surya@roedl.com

Contractual obligations under the Temporary
Measures for Reducing the Impact of Coronavirus
Disease (Covid-19) Act 2020

The Temporary Measures for Reducing the Impact
of Coronavirus Disease 2019 (Covid-19) Act 2020
(“COVID Act”) was gazetted and came into force on
23 October 2020. Through the Temporary
Measures for Reducing the Impact of Coronavirus
Disease 2019 (Covid-19) (Extension of Operation)
Order 2020, the government has extended the ap-
plicability of Part Il of the COVID Act until 31 March
2021. The other provisions of the COVID Act will be
in force for two years from 23 October 2020, or in
accordance with the date and period in the rele-
vant parts of the COVID Act.

The aim of the COVID Act is to provide
parties with some form of temporary relief from le-
gal obligations, as well as to protect parties who
may be affected by the measures taken under the
Prevention and Control of Infectious Disease Act
1988 to overcome the Covid-19 pandemic.

Parties whose contractual obligations
have been affected by the government imposed
Movement Control Order (currently MCO 2.0),
should be aware of section 7 of the COVID Act.
Section 7 provides the inability of any party or par-
ties to perform their contractual obligation under a
contract which falls under the scope of the Part I

Schedule of the COVID Act due to the measures
taken under the Prevention and Control of Infec-
tious Disease Act 1988 to control or prevent the
spread of Covid-19 (such as MCO 2.0) shall not
give rise to the other party or parties exercising
their rights under the contract.

The categories of contracts specified
under Part Il Schedule are as follows:

(i) Construction work contract or construction
consultancy contract and any other contract
related to the supply of construction material,
equipment or workers in connection with a
construction contract;

(ii) Performance bond or equivalent that is
granted pursuant to a construction contract or
supply contract;

(iii)
(iv)

Professional services contract;

Lease or tenancy of non-residential immovable
property;

(v) Event contract for the provision of any venue,
accommodation, amenity, transport, entertain-

ment, catering or other goods or services in-
cluding, for any business meeting, incentive
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travel, conference, exhibition, sales event,
concert, show, wedding, party or other social
gathering or sporting event, for the partici-
pants, attendees, guests, patrons or specta-
tors of such gathering or event;

(vi) Contract by a tourism enterprise as defined
under the Tourism Industry Act 1992 and a
contract for the promotion of tourism in Malay-
sia;

(vii) Religious pilgrimage-related contract.

The above categories of contracts specified in Part
Il Schedule have been amended under Temporary
Measures for Reducing the Impact of Coronavirus
Disease 2019 (Covid-19) Act 2020 (Amendment of
Schedule) Order 2020.

The amendments came into operation
on 1January 2021, including the two categories be-
low:

(viii) Hire-purchase agreement as defined under
Hire-Purchase Act 1967 or leasing contract,
that has been entered into by micro enter-
prises, B40 or M40 class of persons as spec-
ified in the Inland Revenue Board of Malaysia
database, as the case may be, for the follow-
ing vehicles:

(a) motor vehicles as classified under Section
5 of the Road Transport Act 1987;

(b) goods or public service vehicle

1. inrelation to Peninsular Malaysia, has
the meaning assigned to it in the Land
Public Transport Act 2010; or

2. in relation to Sabah, Sarawak and
Federal Territory of Labuan, has the
meaning assigned to it in the Com-
mercial Vehicles Licensing Board Act
1987; or

(c) tourism vehicle

- Malaysia

1. inrelation to Peninsular Malaysia, has
the meaning assigned to it in the Land
Public Transport Act 2010; or

2. in relation to Sabah, Sarawak and
Federal Territory of Labuan, has the
meaning assigned to it in the Tourism
Vehicles Licensing Board Act 1999;
and

(ix) Credit sales contract under the Consumer Pro-
tection Act .

Recommendation

Companies should ascertain whether the COVID
Act is relevant to their contractual obligations and
seek legal advice for an assessment.

Contact for more information

Geetha Salva

Advocate & Solicitor

Geetha Salva & Associates in Asso-
ciation with Rodl & Partner

geetha.salva@gsa-law.com

Christian Swoboda
+65 62 3867 70
christian.swoboda @roedl.com

Update to the Malaysian Transfer Pricing Regime

Updates to Transfer Pricing Guidelines

The Malaysian Inland Revenue Board (“IRB”) has
updated Chapter XI (Documentation) of the Trans-
fer Pricing Guidelines to stipulate a shorter
timeframe for taxpayers to submit Transfer Pricing
Documentation upon request by the IRB.

The Transfer Pricing Guidelines previ-
ously specified that taxpayers are to make their
Transfer Pricing Documentation available within
30 days upon the IRB’s request. This has now been
shortened to 14 days. The new deadline applies to
transfer pricing audit cases that commence on or
after 1 January 2021.
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Power to Disregard Structures

Effective 1 January 2021, a new Section 140A(3A)
has been introduced into the Malaysian Income
Tax Act to empower the Director General of Inland
Revenue (“DGIR”) to disregard any structure
adopted by a person if: (a) the economic substance
of that transaction differs from its form; or (b) the
form and substance of that transaction are the
same but the arrangement made in relation to the
transaction, viewed in totality, differs from those
which would have been adopted in an arm’s length
situation.

The DGIR shall make adjustments to
the structure of that transaction as they consider
fit to reflect the structure that would have been
adopted by an independent person dealing at
arm’s length, having regard to the economic and
commercial reality.

Previously, the DGIR has only been em-
powered to disregard and make adjustments to any
structure adopted for transfer pricing purposes.
This new provision does provide the DGIR with
broader powers to disregard structures.

Surcharge on Transfer Pricing adjustments and
disregarded structures

or both if prosecuted in court; or if there is no pros-
ecution, a penalty of between MYR20,000 -
MYR100,000.

Previously, taxpayers which fail to pro-
vide transfer pricing documentation to the IRB are
not subject to a specific penalty.

Double Tax Agreement between Malaysia and
Cambodia (“MY - KH DTA”) enters into Force

Effective 1 January 2021, a surcharge of up to 5 per
cent of the total transfer pricing adjustment will be
imposed whether or not the adjustment results in
additional tax payable. The surcharge will be
treated as tax payable for the purpose of tax pay-
ment and recovery of the tax payment by civil suit.

Previously, where transfer pricing ad-
justments were made by the DGIR, the taxpayer
has only been subject to a penalty if the transfer
pricing adjustments resulted in additional tax pay-
able.

Penalty for Failure to Furnish Transfer Pricing
Documentation

The MY - KH DTA entered into force on 28 Decem-
ber 2020 after having been signed on 3 September
2019.

The main points of the MY - KH DTA are as follows:
1. PERMANENT ESTABLISHMENT

— A building site, construction or installation pro-
ject, or supervisory activities which last for more
than 9 months;

— Furnishing of services for a period or periods ag-
gregating to more than 183 days within any 12
month period;

— Activities (including operation of substantial
equipment) for exploitation of natural resources
for a period or periods aggregating to more than
183 days within any 12 month period; or

— Operation of substantial equipment (excluding
those for exploitation of natural resources) for a
period or periods aggregating to more than 183
days within any 12 month period.

2. WITHHOLDING TAX RATES
Withholding tax for payments of interest, royalty,
and technical fees will be capped at 10 per cent.

Contact for more information

Effective 1 January 2021, a new Section 113B has
been introduced in the Malaysian Income Tax Act,
imposing a penalty of between MYR20,000 -
MYR100,000, or imprisonment of up to 6 months,

Priya Selvanathan
T +60 3 2276 2755
priva.selvanathan@roedl.com
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- Philippines

Economic Outlook

The Covid-19 pandemic hit the global economy
hard, and the Philippines was no exception to
that. According to the International Monetary
Fund, the global economy contracted at -3.5 per
centin 2020. The Philippines on one hand thank-
fully made it through 2020 largely without over-
whelmed hospitals, and with until date “only”
547,255 cases and 11,507 covid related deaths in
a population of 106 million people. On the other
hand, one of the world” s longest and strictest
lockdowns/quarantine measures took a toll on
the Philippine people and economy. In 2020, the
country capped its worst year in record as GDP
plunged -9.5 per cent. Despite various global, fi-
nancial and environmental crisis, the first reces-
sion in 22 years.co

However, based on various analysts,
the economy is expected to rebound to its old
strength in 2021. For example, the Asian Devel-
opment Bank forecast for 2021 is maintained at
+6.5 per cent growth, assuming for public invest-
ment to pick up and for the global economy to
gradually recover. Hopes rest primarily on the in-
troduction of vaccination programs (the Philip-
pines is expected to begin by mid of 2021 over a
period of 3-5 years), the gradual opening of the
economy (e.g. strict travel and mobility re-
strictions have recently been significantly low-
ered), steady growth and return of consumer

- Philippines

confidence (banking on the infamous resilience
of the Philippine people), low inflation and a con-
tinuation of the massive infrastructure invest-
ment (that the Philippines started already pre-
pandemic and which was further ramped up by
the Bayanihan (Recovery) Acts).

On a personal note, | am a little skep-
tical whether the Philippines may bounce back
to their comparably high economic growth on a
pre-pandemic level in 2021, while | have no doubt
that the Philippines will return to their old and
unprecedented stable and high pre-pandemic
growth levels and beyond in the years to come.

Regardless of what may be laying
ahead, particularly in the areas related to infra-
structure projects, the Business Process Out-
sourcing sector and the recruitment of qualified
personnel, we see (again) a steady inflow of new
or continuous investment. Being already one of
the leading countries globally in terms of busi-
ness process outsourcing, the Philippines may
potentially become (in this area) one of the ben-
eficiaries of the “new normal”.

CREATE Tax Reform

On 3 February 2021, after years of deliberations
(please refer to the various updates we provided
on this topic), the Philippine Congress ratified
the reconciled version of its bicameral confer-
ence committee on the “Corporate Recovery and
Tax Incentives for Enterprises” (CREATE) Act.
The act is now up for the President of the Philip-
pine” s signature before it will take effect.

The final version aims at promoting
the recovery of businesses negatively affected
by the pandemic, and to attract new investment.
It will be the largest fiscal stimulus program for
enterprises in the country’s history. Furthermore,
it ends the uncertainty caused by the legislative

process, as to which extend the corporate in-
come tax will be lowered, the impact on existing
fiscal incentives and new tax benefits available
to companies in the Philippines, the effective
dates etc.

Assuming the act will be signed into
the law as it is, the key features of the CREATE
bill will be as follows:

Taxes

— Lowered corporate income tax rate from 30 per
cent to 25 per cent;

— Lowered Corporate Income Tax from 30 per
cent to 20 per cent for micro, small & medium
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businesses, with a net taxable income below 5
Million PHP, or total assets below 100 Million
PHP;

— Reduction of minimum Corporate Income Tax
from 2 per cent to 1 per cent from July 2020 to
June 2023.

Fiscal Incentives

— Up to 17 years of incentives for exporters and
for “critical” domestic market enterprises,
which will be defined by the National Eco-
nomic and Development Authority (NEDA); in-
cluding 4-7 years of tax holidays and up to 10

- Philippines

years of a Special Corporate Income Tax rate
of b per cent;

— Up to 12 years of incentives for other domestic
market enterprises (i.e. 4-7 years of income tax
holidays and up to 5 years of enhanced deduc-
tions).

We will provide a summary as soon as the final
version has been signed into law.

Social Security Contribution Hike

Based on the Social Security Act 2018 and the
Universal Health Care Law 2018, the social secu-
rity premium payment for the Philippines Social
Security System (SSS) and PhilHealth Insurance
Corporation (PhilHealth) were scheduled for an
automatic increase starting 1 January 2021.

However, the President of the Philip-
pines sought suspension of the rate increase to
ease the burden of Filipinos financially affected
by the pandemic. A public debate arose and is
still ongoing, whether due to the pandemic these
social security agencies would require the addi-
tional funds from the rate increase to deal with
the significant additional expenses caused by
the pandemic, or whether the Filipino people
would be better off without the increase. From a
regulatory perspective, the challenge is that the
legislative implementation of the adjusted con-
tribution rates may - strictly speaking - only be
rolled back by a law itself. In this regard, various
bills were filed in Congress to amend the law
and/or to give the President of the Philippines
the power to suspend the rate hikes. However,
until date these laws have not yet passed Con-
gress and taken effect.

With regard to PhilHealth, its Presi-
dent and Chief Executive Officer released a
statement on 5 January 2021, announcing that

despite the regulatory challenges described
above, PhilHealth would follow the call of the
President of the Philippines and suspend the
rate increase until Congress passes a law.

SSS on the other hand did not sus-

pend the rate increase and opposes the current
political discussion on the bills filed in Congress
to suspend the increase.
This topic needs to be continuously monitored
for the latest development of companies” and
employees’ statutory obligations regarding their
(correct) contributions premiums to SSS and
PhilHealth.

Contact for more Information

Dr. Marian Majer
T +63 2 84791785
marian.majer@roedl.com
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- Singapore

Electronic Transactions Act

In Singapore, the Electronic Transactions Act
(“ETA”) governs digital transactions and provides
the framework for secure electronic signatures.
The ETA recognises electronic signatures as the
equivalence of wet ink signatures. Electronic rec-
ords are also given legal validity under the ETA.
Certain documents and transactions are, however,
excluded from the scope of the ETA provisions that
give legal validity to electronic signatures.

On 1 February 2021, the Electronic
Transactions (Amendment) Bill (the “ETA Bill”) was
passed in Parliament to amend the Electronic
Transactions Act, and to also make consequential
and related amendments to the Bills of Lading Act,
Cap. 384, and the Contracts (Rights of Third Par-
ties) Act, Cap. 53B. The effect of the ETA Bill is that
the United Nations Commission on International
Trade Law (UNICITRAL) Model Law on Electronic
Transferable Records is now adopted under the
ETA.

Trade Documents

Lasting Power of Attorney

Previously, the following items were excluded from
the scope of the ETA under its First Schedule:

“Item 2: Trade documents such as negotia-
ble instruments, documents of title, bills of
exchange, promissory notes, consignment
notes, bills of lading, warehouse receipts.”

With the amendment to the ETA, electronic Bills of
Lading (“eBLs”) can be created and shall have legal
effect and validity equivalent to that of physical
bills of lading. In tandem with the amendments to
the ETA to digitalize trade documents, the Singa-
pore Government is also implementing TradeTrust,
a digital utility comprising a set of global standards
and frameworks that will provide proof of authen-
ticity of documents and enable transfer of title
through open source software. The eBLs, together
with the TradeTrust system will mean that there
will be faster processing of trade documentation,
lower costs and lower risks of fraud. All these will
facilitate Singapore's journey towards digitaliza-
tion of global trade.

The ETA Bill is likely to have a signifi-
cant and positive impact on Singapore's maritime
and trade hub status in the world.

The Lasting Power of Attorney (“LPA”) allows a do-
nor to appoint a donee to make medical and finan-
cial decisions on the donor's behalf in the event
that the donor becomes mentally incapacitated.

Currently, the lasting power of attorney is excluded
from the scope of the ETA under its First Schedule.

“Item 3: The creation or declaration of trust
or power of attorney.”

This item 3 will be deleted when the legislative and
administrative frameworks supporting the elec-
tronization of LPAs are ready to be implanted.

The Ministry of Social and Family De-
velopment will soon table the Mental Capacity
(Amendment) Bill in Parliament to allow LPAs to be
made and registered electronically. With the
amendment, LPAs can be made and registered
electronically through a new electronic system ad-
ministered by the Office of the Public Guardian
(“OPG”) Online. The time taken to register an LPA
is expected to be reduced to an average of eight
working days after a three-week mandatory work-
ing period. Currently, the LPA takes about three
weeks before it is registered (in addition to the
three-week mandatory waiting period). Upon a do-
nor losing mental capacity, donees may make a re-
quest to the OPG for an electronic copy of the LPA
to be sent to any transacting third party (e.g.
banks). The digitalization of LPAs will mean greater
convenience for people who wish to make LPAs.
Third parties will also have greater confidence in
transacting with donees as they will receive the
most updated electronic copy of the LPA from the
OPG.

Contact for more information

Dr. Paul Weingarten
T +65 62 3867 70
paul.weingarten®@roedl.com
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— Thailand

Investment Promotion

The Thai Board of Investment (BOI) has announced
additional investment incentives to promote in-
vestment in Thailand. The new measures aim to
supplement the economic recovery efforts. Three
new initiatives aiming at sizable investments, digi-
tal improvement, and developments of south Thai-
land have been announced:

— Projects with investments of THB 1 billion (ap-
prox. EUR 27.6 million) in targeted industries re-
alized within 12 months from receiving the in-
vestment promotion are eligible to an additional
deduction of Corporate Income Tax at a rate of
50 per cent for a period of five years. Note that
the additional tax deduction is on top of any
granted tax exemption and deduction. Inte-
rested investors have to apply within 2021;

— Projects investing in artificial intelligence, ma-
chine learning, and IT-based big data analytics
by the end of 2022 may receive a Corporate In-
come Tax deduction of 50 per cent for three

- Thailand

years. Interested investors should review if any
planned upgrades could qualify for the promo-
tion;

— The BOI has long targeted Thailand’s south for

economic developments. Now, the BOI has ex-
tended the existing application period for eligi-
ble investment in the five southern provinces
(Narathiwat, Pattani, Yala, Songkhla, Satun)
where investors may receive up to eight years of
Corporate Income Tax exemption, and additional
five years of 50 per cent Corporate Income Tax
reduction. Recently, Thailand encourages in-
vestments in biomass in the south. Thus, a gen-
eral investment promotion for renewable ener-
gies could be bundled with a promotion for gen-
eral development of south Thailand.

Reduction of Social Security Contributions

As a covid-relief measure, the government has an-
nounced reduced employer and employee contri-
butions to the social security fund under the Reg-
ulation on Determination of Contributions to the
Social Security Fund (No. 2) B.E. 2564 (2021),
signed on 4 February 2021.

For the period of February and March 2021, the

contributions will be lowered as follows:

— Employer contribution reduced to 3 per cent
(from 5 per cent, capped at THB 750); and

- Thailand

— Employee contribution reduced to 0.5 per cent
(from 5 per cent, capped at THB 750).

Companies in Thailand should instruct their re-
spective payroll teams accordingly.

Transfer Pricing

End of January 2021, the Revenue Department has
published notification No. 400 regarding income
tax. The notification is effective for accounting pe-
riods starting 1 January 2021, and describes the
methods and conditions used by the Revenue De-

partment to evaluate whether transactions be-
tween related parties are comparable to transac-
tions between unrelated parties.

The notification prescribes that trans-
actions between related parties have to be as-
sessed by an appropriate method, whereby the
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generally accepted methods by the OECD are rec-
ognized as follows:

— Comparable Uncontrolled Price

— Resale Price

— Cost Plus

— Transactional Net Margin

— Transactional Profit Split

— Alternate Pricing (in case no other method is ap-
plicable)

Note that the Revenue Department does not con-

sider any method to be inherently more appropri-

ate than the others: The circumstances of a trans-

action determine which method is appropriate. In

essence, transactions can be assessed by any

- Thailand

method if it allows for a fair comparison to trans-
actions between unrelated parties.

The notification further outlines special require-
ments for intercompany services as well as trans-
actions regarding intangible property.

All companies in Thailand should con-
sider creating sufficient transfer pricing documen-
tation if they engage in intercompany transactions,
especially if your entity in Thailand has total reve-
nues of at least THB 200 million or more in a given
accounting period. In this case, you have to provide
a disclosure form with the annual tax returns.

Direct Aid to Employees

On 15 February, the Cabinet approved a proposal
to offer direct financial aides to employees insured
under section 33 of the Social Security Act as ad-
ditional relief. Eligible employees have to meet the
following requirements:

— Thai nationality;

— insured under section 33 SSA;

— not holder of a welfare card;

— deposits do not exceed THB 500,000 as of 31
December 2020; and

- Thailand

— registration via a website and downloading the
government-provided application (Pao-Tang).

Eligible persons will receive THB 4,000, paid in in-
stallments of THB 1,000 via the government appli-
cation. Companies should consider directing em-
ployees to the relief measure.

Value Added Tax on Foreign Digital Services -
Amendment Revenue Code

Thailand is one of ASEAN's leading countries to of-
fer clear regulations for businesses regarding digi-
tal assets such as cryptocurrencies and tokens.
Thailand has legalized the issuing process of coins
and the operations of digital asset businesses
such as exchanges, brokers, and dealers under the
Emergency Decree on Digital Asset Businesses
B.E. 2561 (2018) and various subsequent notifica-
tions. Digital asset businesses are subject to li-
cense requirements and oversight.

Now, as an additional measure to pro-
tect investors, the Securities and Exchange Com-
mission has extended the list of Digital Asset Busi-
ness Operators to include Digital Asset Advisory
Services and Digital Asset Fund Manager. Busi-
ness Operators falling under the definition will be

required to file applications for licensing with the
SEC. Unlicensed business operations will be sub-
ject to fines and other measures of enforcement.

Digital Asset Advisory Service Provider
refers to the direct or indirect provision of advice
on the value of a digital asset or the suitability of
investments in digital assets or trading and ex-
changing of digital assets for a fee or other com-
pensation. If the advice is provided in connection
with other licensed businesses (i.e., operating an
exchange or a brokerage), the business will not be
considered a Digital Asset Advisory Service.

Digital Asset Fund Manager refers to
the management of funds or advertising to the
public to manage funds in connection with digital
assets.

15



Rodl & Partner

QUARTERLY ASEAN NEWSFLASH
Q1/2021

- Thailand

Cannabis and hemp

End of 2019, Thailand legalized certain parts of
cannabis and hemp plants by removing them from
the scope of the Narcotics Act. However, the culti-
vation, importation, production, and processing re-
main subject to various regulations and license re-
quirements under various laws (depending on the
type of product as well as the processing step).
Thus, the production and handling of products
from cannabis and hemp for medical or other pur-
poses is currently limited to authorized growers
and research facilities.

Interested investors should carefully
review the relevant laws and regulations as most
activities (namely growing plants) require permis-
sion, and violations are punishable as severe
crimes. Notably, recreational cannabis remains

- Vietnam

prohibited under the Narcotics Act as a serious of-
fense.

Contact for more information

Martin Chrometzka
T +6620263 258
martin.chrometzka@roedl.com

New labor regulation - Decree 145/2020/ND-CP

Following our Legal Update issued in January 2020 on Labor Code (which is effective as of 01 January
2021), this Legal Update shall introduce the significant changes stipulated in the newly issued Decree
145/2020/ND-CP of the Government dated 14 December 2020 detailing and guiding a number of arti-
cles of the Labor Code on employment conditions and employment relation (“Decree 145”). The Decree

145 will take effect as from 01 February 2021.

Key Issues

Labor Management

Decree 145 in more detail governs the obligations
of employers with regard to labor management.

In particular, within 30 days after com-
mencing their operation, an employer must estab-
lish a labor management book at the location of
their headquarters, branch or representative of-
fice. The labor management book must contain
basic information about the employees, i.e. their
full name, gender, date of birth and nationality;
place of residence; citizen's identity card or peo-
ple's identity card or passport serial number; tech-
nical qualifications or vocational skills level; work-
ing location, type of labor contract, date of com-
mencing the job, social insurance contribution;
wages, wage level and wage increases; number of
days of annual leave; number of overtime hours;

apprenticeship or practical training, fostering and
improvement of vocational skills, labor discipline
and liability for material loss; occupational acci-
dents and diseases, date and reason for termina-
tion of labor contract. The employer is responsible
for setting out such information as from the date
any employee commences work, and to update
these immediately upon any change. He is obliged
to manage and use it, and to present the labor
management book to the State Administrative
Agency for Labor and to any other relevant agency
upon request in accordance with the prevailing
law. We note that this is not a new regulation. but
the same as has been valid under the Labor Code
2012. However, under Decree 145, the employer is
more flexible to choose the form of labor manage-
ment book, either in written or electronic form.

In addition to that, the employer must
submit a report on the employment of a worker
within thirty (30) days after the commencement
date, and to report any labor changes during the
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operational process to the specialized manage-
ment agency for labor under the provincial peo-
ple's committee on semi-annually basis (prior to 5
June and 5 December), and also notify same to the
social insurance agency.

Labor contract with enterprise managers

The new Labor Code 2019 governs that an em-
ployer and an employee may agree on a probation
period of up to 180 days in case of the position be-
ing enterprise manager, pursuant to the Law on En-
terprises. “Enterprise manager” as defined under
the Law on Enterprises means a manager of a pri-
vate enterprise or a manager of a company, com-
prising the owner of the private enterprise, unlim-
ited liability partners, the chairman of the mem-
bers’ council, members of the members' council,
the chairman of the company, the chairman of the
board of management, members of the board of
management, the director or general director, and
individuals holding other managerial positions as
stipulated in the charter of the company.

In case of a unilateral termination either by
the employer or the enterprise manager employee,
the terminating party must send an advance notice
of at least 120 days for an indefinite-term labor
contract or a labor contract with a term of 12
months or more, or at least a period equal to a
quarter of the term for a labor contract with a term
of less than 12 months.

Severance allowance and job-loss allowance

and acquisition, the employer must pay job-loss al-
lowance of 1 month for each working year, but not
less than 2 months to employees who have worked
for the company for a full 12 months or more.

The period of employment as the basis used
to calculate the due amount of severance payment
or job-loss allowance comprises the total time pe-
riod the employee actually worked for the em-
ployer (including the probation period) minus any
time during which the employee participated in un-
employment insurance. This is a new point in the
Decree 145 to reaffirm the calculation of probation
period as working time for the calculation of sever-
ance allowance or job-loss allowance, compared to
the old regulations provided in Decree
148/2018/ND-CP.

Labor discipline and liability for material loss and
damage

In general cases of termination of labor contract,
the employer must pay a severance allowance of 2
monthly salary for each working year to employees
who have worked for the company for a full 12
months or more when the labor contract is termi-
nated, except for one of the following cases:

(i) The employee satisfies the conditions for
entitlement to a pension on retirement age
as prescribed in the Labor Code and in the
law on social insurance;

(ii) The employee arbitrarily leaves the job
[gives up his or her job] without a satisfac-
tory explanation for a period of at least five
(5) consecutive working days:

(iii)
(iv)

The employee is disciplined by dismissal;

The employee illegally unilaterally termi-
nates the labor contract.

In case the labor contract of the employee is ter-
minated due to restructuring, change of technol-
ogy and economics reasons, or in case of merger

Decree 145 governs the issuance of internal labor
rules (ILR) with more clarity. In particular, an em-
ployer with 10 employees or more is obliged to is-
sue and register an ILR in writing, while an em-
ployer with less than 10 employees is not required
to issue an ILR in writing, but must agree on the
contents of labor discipline and liability for mate-
rial loss and damage in the labor contract.

Except for the basic contents required for
an ILR according to the Labor Code 2012, Decree
145 added new requirements with regard to the
content of an ILR. The latter must now include reg-
ulations on the prevention of sexual harassment
and fighting at workplace; procedures and orders
for handling any acts of sexual harassment. In ad-
dition, the employer has to regulate the temporary
transfer of employees to other positions in their
ILR.

To be more specific, the employer” s regu-
lations regarding sexual harassment at workplace
laid out in the ILR or in an appendix attached to the
ILR, need to include the following basic contents:

(i) Strictly prohibit any act of sexual harass-
ment at workplace;

(ii) Govern in detail and particular on acts of
sexual harassment that may happen with
respect to the nature and characteristic of
job and workplace;

(iii)  Responsibilities, terms and procedures for
the internal handling of acts of sexual har-
assment at workplace, including responsi-
bilities, terms and procedures for denunci-
ations, complaints and other relevant regu-
lations.

(iv)

Forms of labor discipline to be applicable to
a person conducting an act of harassment,
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or a person blamable of denunciation or of
lodging a false claim with respect to nature
and severity of the violation.

The employer is obliged to implement and monitor
the implementation and to organize a proper pub-
lication of the regulations on the prevention of sex-
ual harassment and fighting at workplace. When
complaints or denunciations about sexual harass-
ment appear at the workplace, the employer must
take immediate action to handle the incident and
to take measures to protect the confidentiality,
honor, reputation and dignity, safety of the victims
of sexual harassment, as well as of complainants,
accusers and the accused.

Specific regulations applicable to female employ-
ees | responsibilities regarding gender equality

Decree 145 regulates a number of benefits in rela-
tion to specific health care for female employees.
These are in particular:

(i) During periodic check-ups, female employ-
ees are entitled to have an obstetrics exam-
ination;

(ii) During her menstruation, a female em-
ployee is entitled to a fully-paid break of
thirty (30) minutes every day (at least for 3
days) in the working hours; during the pe-
riod of nursing a child under twelve (12)
months of age, a female employee is enti-
tled to a fully-paid break of sixty (60)
minutes every day in the working hours. If
the employee does not want to take break
during the period and the employer agrees,
the employee must be entitled to additional
wage for the breaks not taken, while this
time is not considered as overtime working;
(iii)  The employer is encouraged to install a
milking and milk storage room, depending
on the actual conditions at workplace, the
demand of female employees and the ca-
pacities of the employer. The employer is
obliged though to install such milking and
milk storage room if he has 1,000 female
employees or more;

(iv) The employer must ensure to have suffi-
cient bathroom and toilet capacities for the
employees” use in accordance with further

guidance from the Ministry of Health;

(v) The employer is obliged to ensure gender
equality in recruitment, labor, bonus, train-
ing and promotion programs.

Briefly, Decree 145 does not contain much new
regulations but mainly focuses on further clarifica-
tion of a number of regulations of the new Labor

Code 2019. It is important to note that a company
with less than 10 employees must stipulate regula-
tions regarding labor discipline in their labor con-
tracts, while a company with 10 employees or more
must have an ILR in writing. In case an ILR is avail-
able, the company further needs to provide regula-
tions about the prevention of sexual harassment
and fighting in the form of an appendix to their ILR.
In addition, the maximum total of overtime working
hours is increased from 30 hours/month to 40
hours/months and should also be updated in the
ILR.

Rodl & Partner Vietnam accompanies
and assists clients of all kinds in their labor mat-
ters and business activities in Vietnam.

Employee conferences | promulgation of demo-
cratic regulations at grassroots level

For the implementation of democratic regulations
at workplace, the employer must publicly com-
municate the following information to the employ-
ees:

(i) The employer’s business performance;

(i)  Internal labor rules, wage scale, wage table,
productivity norms, other rules and policies
of the employer relating to the employees’
interests, duties and responsibilities;

(iii) Collective bargaining agreements entered

into by the employer;

Establishment and use of funds for reward
and welfare, and other funds to which the
employees contribute (if any);

(iv)

(v)  Payment of trade union fee, payment of so-
cial insurance, health insurance, unemploy-
ment insurance premiums;
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(vi) Implementation of rewards and commenda-
tions; disciplinary actions, settlement of
complaints and denunciations relevant to

employees’ rights, duties and interests.

The employer has to cooperate with the organiza-
tion representing the labor collective at grassroots
level (if any) (i.e. grassroots trade union or organi-
zation of employees at the company) and group
representative for discussion at workplace (if any)
to organize an annual employee conference in the
form of plenary conferences or conferences of
deputies.

The employer is obliged to promulgate
democratic regulations at grassroots level in order
to implement regulations in dialogue with the
workforce, and implement workplace democracy.
The employer must, prior to promulgation or
amendment of the democratic regulations, consult
the opinion of the organization representing the la-
bor collective at grassroots level (if any) (i.e. grass-
roots trade union or organization of employees at

the company) and group representative for discus-
sion at workplace (if any). In case there are opin-
ions offered by an internal employee representa-
tive organization with which the employer do not
concur, explanation must be provided. The internal
workplace democratic regulations must be made
publicly available to the employees.

Contact for more information

Stefan Ewers
T +84 28 7307 2788
stefan.ewers@roedl.com
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- Upcoming Events

RCEP and CAIl - New Perspectives for European In-
vestors in ASEAN and China?

With the RCEP and CAI currently being on everyone” s lips, we would like to invite you to share some
insight with us and to discuss your expectations with regard to these important agreements on the verge
of ratification. How will RCEP and/or CAI likely effect your individual business development and invest-
ment perspectives?

We would like to not only share some professional insight with you, but to also enter into a
lively discussion on your personal views and expectations. The session will be offered in English and
German - please pick the language and/or date that suit you best:

OUR EXPERT SPEAKERS WILL BE:

MARKUS SCHLUETER

Attorney at Law

Partner

Head of R6dl & Partner ASEAN-Pacific Desk

CHRISTINA GIGLER, LL.M.
Attorney at Law

Senior Associate

Head of Legal RAdl & Partner Beijing

PLEASE CLICK HERE TO REGISTER:

IN ENGLISH
3 MARCH 2021
10.00 AM CET

BITTE REGISTRIEREN SIE SICH HIER:
AUF DEUTSCH

4. MARZ 2021
10.00 UHR MEZ

BOTH SESSIONS ARE FREE OF CHARGE.

LOOKING FORWARD TO WELCOME YOU ABOARD!

Contact for more information

Bettina Herzog
T +49 22194 9909 340
bettina.herzog@roedl.com
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