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Piercing the Corporate Veal - Criminal liability
of managerial level for actions of a commer-
cial legal entity under the new Criminal Code
of Vietnam

The new Criminal Code No. 100/2015/QH13 (“the
new Criminal Code”) will officially come into effect
on 01 July 2016. There are a number of articles and
changes that have significant impact to operations of
enterprises and management positions of enterprise in
Vietnam. Besides the not so pressing potential Impris-
onment for very rare because illegal termination pro-
ceedings, the new Criminal Code implements a princi-
ple widely known in civil law countries.

The principle of “piercing the corporate veal” was
unknown in Vietnam until now, but is implemented in
the new Criminal Code. This means that management
positions are — if not exculpated — liable for criminal
actions of the company.

1. The OIld Criminal Principle

The old Criminal Code No. 15/1999/QH10, amended
by Law No. 37/2009/QH12 (“the old Criminal
Code"), states criminal liability of managerial positions
only to individuals and not legal entities. The principle
of "piercing the corporate veal” was unknown to the
old Criminal Code. Under this principle, individuals
where the legal entity cannot be appropriately sen-
tenced are sentenced for actions that fall into their
duties.

In practice, there were a number of legal entities which
intentionally (or unintentionally) committed serious
violations causing high danger to the public and society
order with the consensus of the management board
and the owner of those legal entities.

For example, Vedan Vietnam, a company manufactur-
ing and trading of monosodium glutamate, was found
to have seriously breached legal regulations on envi-
ronment protection which has caused serious damages
to the surrounding environment and people. However,
that company was only subject to administrative sanc-
tions and compensation. It was found that since the
management body acts for benefits and interests of the
enterprise, not for the interest of themselves, it was not
provided by the old Criminal Code to sentence individ-
ual criminal liability for those acts.

Understanding that current status, it is necessary to
have a stricter Criminal Code to handle violation of
legal entities with higher deterrence, and to not only
stop at administrative handling like it was in the past.

2. New Regulations in the Criminal Code

According to the new Criminal Code, there are 31
articles, including 5 new criminal offenses and 26
amended criminal offenses as listed in Article 76 of the
Criminal Code which are not only applicable to individ-
uals, but also to commercial legal entities (not applica-
ble to non-commercial legal entities). This ultimately
means that “piercing the corporate veal” has been
implemented in Vietnam.

The crimes are classified into 02 main groups:

(i) Group 1: Criminal offences against economics
management order (22 name of crimes), in-
cluding:

- Criminal offences against legal regulations
on manufacture, business and trade

- Criminal offences in the field of taxation,
finance, banking, securities, insurance.

- Other criminal offences against economics
management order.



(ii) Group 2: Criminal offences against legal regu-
lations in the field of environment protection

With the implementation of this, every managerial
position in a company is now facing the problem of
being faced with a number of criminal liabilities. De-
pending on the type of Company, the criminal liabilities
can for example include:

- Article 216 "Evading payment of social in-
surance, health insurance, unemployment
insurance for workers”;

- Article 235 “Causing environmental pollu-
tion”.

Other, particularly tax liabilities are implemented into
the new Criminal law.

Following points should be pointed out with regard to
a potential criminal liability of a legal entity:

a) Conditions for a commercial legal entity to be
subject to criminal liabilities

A commercial legal entity shall only bear criminal re-
sponsibility if all of the following conditions are satis-
fied:

(i) The criminal offence is committed in the name
of the commercial legal entity

(i) The criminal offence is committed in the inter-
ests of the commercial legal entity;

(iii) The criminal offence is under instructions or
approval of the commercial legal entity— inten-
tionally or unintentionally.

In case that a staff or management position abuses its
position and powers to its own benefit, the legal entity
and/or the General Director/Legal Representative po-
tentially not subject to criminal liabilities.
b) Sentences against commercial entities
committing crimes

legal

The following primary sentences are implemented in
the laws:

- Primary sentences: (i) Fine; (ii) Suspension of
operation; (iii) Permanent termination of oper-
ation of the legal entity.

- Additional sentences: (i) Prohibition from oper-
ating in certain fields; (ii) Prohibition from rais-
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ing capital; (iii) Fine if no administrative penal-
ties are imposed.

- The corporate legal entity shall incur only one
primary sentence for a criminal offence com-
mitted and possibly one or more additional
sentences.

c) Liability of related individuals in case that the
commercial legal entity is subject to criminal lia-
bility.

Now, after the implementation of the new Criminal
Code, an important change is that if the Company is
found to be subject to criminal liability, it is likely that
the General Director/legal representative, owner
and/or the person in charge is also subject to crimi-
nal liabilities.

Western countries with similar regulations have devel-
oped a complex principle of exculpation. It provides the
opportunity to the individual to excuse itself for the
criminal actions of the company. It might do so by for
example:

- Providing evidence that it implemented pro-
cesses and relevant precautions that a criminal
incident does not happen.

- The individual was not able to prevent the in-
cident due to collaboration of other individu-
als, or

- Other relevant excuses that are to be devel-
oped by the Vietnamese legal system.

Vietnam is currently at the stage of development where
it will apply the principle that the representative of a
commercial legal entity is assumed to know activities of
any kind of the commercial entity. This will make it
complicated to avoid the individual’s criminal liability in
case of violation of the entity. The laws assume that no
actions can be done by the legal entity without deci-
sions made by managerial levels.

3. Conclusion

The new Criminal Code has criminalized a number of
violations that are currently subject to only administra-
tion sanctions. The criminal liability of commercial legal
entities and related individuals is a new regulation that
will cause a significant impact to the operation of en-
terprises.

How the changes will be implemented is not fully clari-
fied remains an issue that should be addressed by the
Government and relevant authorities with a guidance.
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Companies and their managerial individuals have to
prepare themselves for future developments of the
new Criminal Code.

We strongly recommend to take precautions for the
future and to ensure full compliance with all relevant
regulations that are remotely in relation to the New
Criminal code.

Such precautions are not impossible. They can be per-
formed through (i) a sustainable setup at the begin-
ning, (ii) process reviews or (i) Compliance audits of
relevant departments in the company.

Rodl & Partner is a leading global professional services
firm. Our international and local lawyers and CPA’s are
able to assist.
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. We stand by your side with international know-how and local knowledge,
all from a single source, allowing you to take advantage of this unique oppor-
tunity and reap the rewards in this growing and attractive market.”
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. The great artistry of the human towers lies in its variety. Our towers
thus always differ by height, width and shape.”

Castellers de Barcelona
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,Each and every person counts” — to the Castellers and to us.

Human towers symbolise in a unique way the Rod| & Partner corporate culture.
They personify our philosophy of solidarity, balance, courage and team spirit.
They stand for the growth that is based on own resources, the growth which has
made Rodl & Partner the company we are today. ,Forca, Equilibri, Valor i Seny”
(strength, equilibrium, valour and common sense) is the Catalan motto of all
Castellers, describing their fundamental values very accurately. It is to our liking
and also reflects our mentality. Therefore Rod| & Partner embarked on a collabo-
rative journey with the representatives of this long-standing tradition of human
towers — Castellers de Barcelona — in May 2011. The association from Barcelona
stands, among many other things, for this intangible cultural heritage.

This Newsletter offers non-binding information and is intended for general information pur-
poses only. It is not intended as legal, tax or business administration advice and cannot be
relied upon as individual advice. When compiling this Newsletter and the information includ-
ed herein, Rodl & Partner used every endeavor to observe due diligence as best as possible,
nevertheless Rodl & Partner cannot be held liable for the correctness, up-to-date content or
completeness of the presented information. The information included herein does not relate
to any specific case of an individual or a legal entity, therefore, it is advised that professional
advice on individual cases is always sought. Rod| & Partner assumes no responsibility for deci-
sions made by the reader based on this Newsletter. Should you have further questions please
contact Rodl & Partner contact persons.

The entire content of this Newsletter and the information available in the internet is intellec-
tual property of Rodl & Partner and is protected by copyright. Users may only download, print
or copy the content of this Newsletter for their own purposes. Each change, reproduction,
distribution or public communication of its content or parts of the content, whether online or
offline, require the prior written consent of Rodl & Partner.



